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THE MODERN USE OF INJUNCTIONS. 1 

WE have all felt that there is in the public mind much 
doubt and uneasiness concerning the novel attitude 
taken by the federal courts, of active interference in the 
labor troubles of the past two years. This doubt, though 
shared by many lawyers, is not confined to them ; it exists 
more strongly, if less definitely, in the minds of the thoughtful 
public as well as of the laborers themselves. I believe it is 
never wise to ignore a general sentiment of this magnitude ; 
for I believe that our race has inherited a general sense of 
liberty which, in a thousand years of transmission, has grown 
almost to an instinct that warns the people of a threatened 
invasion of their liberties even before it becomes the subject of 
cognizance by courts and legislators. And I believe that in 
the particular case at hand this disquiet or doubt is reasona- 
ble ; that it may be formulated and based upon important 
principles ; and that it may be justified by a reference to the 
facts which gave it rise. 

What are the facts ? Briefly these : 

We have seen, in private law-suits between individuals or 
corporations, courts of equity — civil, not criminal, courts — 
invoked to restrain, not alone parties to the suits, but anybody, 
the whole world, with or without actual notice of a court order 
or injunction, not merely from interfering with property which 
is the subject of the suits, but also from committing or con- 

1 Address delivered March 15, 1895, t0 tne Young Men's Democratic Club of 

Massachusetts. 
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spiring to commit, or aiding or advising others to commit, acts 
which are criminal; and sometimes only on the ground that 
they are criminal acts — criminal at common law, or made 
so by the recent statutes known as the Anti-Trust Law 
and the Interstate Commerce Law. We have seen more : 
we have seen persons committing, or about to commit, or said 
to be about to commit, such acts, arrested by these civil courts, 
deprived of their liberty and punished by imprisonment ; and 
this, as in the Debs case and others, after the emergency 
which furnished the excuse for invoking the protective juris- 
diction of the equity court has long gone by. And we have 
seen persons so punished without the usual safeguards of 
liberty afforded by the criminal law — without indictment, 
without right to counsel, without being confronted with wit- 
nesses, without trial by jury — and sentenced without uniform 
statute, at the discretion of the judge. 

We have seen more : we have seen courts, not content with 
ordering all the world what not to do, order at a word the ten 
or twenty thousand employees of a railroad system to carry 
out each and every the definite or indefinite duties of their 
employment as directed by any of their superior officers, or by 
receivers of the courts themselves, so that for any failure or 
omission or merely negative act on the part of one of these em- 
ployees, he may be summarily brought into court and punished, 
either at that time or later, as the court may find leisure to 
sentence or its attorneys to file complaints. Take one example 
of many. Judge Ross, in the case of the Southern California 
Railroad vs. Rutherford, where the bill alleged that the de- 
fendants continued in the employment of the complainant 
company, and yet refused to perform their regular and accus- 
tomed duties as such employees, said : 

It is manifest that for this state of affairs the law — neither civil 
nor criminal — affords an adequate remedy. But the proud boast of 
equity is : Ubi jus, ibi remedium. It is the maxim which forms the 
root of all equitable decisions. Why should not men who remain in 
the employment of another perform the duties they contract and en- 
gage to perform? It is certainly just and right that they should do 



No. 2.] THE MODERN USE OF INJUNCTIONS. 191 

so, or else quit the employment. [And in conclusion,] I shall 
award an injunction requiring the defendants to perform all of their 
regular and accustomed duties so long as they remain in the employ- 
ment of the complainant company, which injunction, it may be as 
well to state, will be strictly and rigidly enforced. 1 

We have seen yet more. By the act of 1890, commonly 
known as the Anti-Trust Law, it is declared that " every con- 
tract, combination in the form of trust or otherwise, or con- 
spiracy in restraint of trade or commerce among the several 
states," is illegal ; and by the fourth section, the attorney-gen- 
eral, or any district attorney, upon the information of any 
individual, is authorized to institute proceedings in equity, in 
the name of the United States, to prevent and restrain viola- 
tions of the act. Furthermore, by the Interstate Commerce 
Act of 1887 it is made a criminal offense for railroads, their 
officers or employees, to refuse to perform their duties as com- 
mon carriers, and to refuse to receive the cars and passengers 
of other railroads or companies ; as a result of this a strike 
of such employees becomes in effect also a conspiracy against 
interstate commerce. 

The first attempt to enforce the Anti-Trust Law was made in 
a case here in Boston, before Judge Putnam of the federal court. 
Judge Putnam wisely refused to extend the meaning of this act 
beyond its expressed words, and said : " It is not to be presumed 
that Congress intended to extend the jurisdiction of the courts 
of the United States to repressing strikes and boycotts, without 
very clear language." 2 If the courts had stopped there, there 
would be little need for this address. But since then what 
changes have happened ! 

The Attorney-General of the United States, or his district attorneys, 
acting for the United States in the exercise of its sovereignty as a 
nation, has sued out injunctions in nearly every large city west of 
the Allegheny Mountains. Injunction writs have covered the sides 
of cars ; deputy marshals and federal soldiers have patrolled railway 
yards ; chancery process has been executed by bullets and bayonets. 

1 S. C. R. R. Co. vs. Rutherford, 62 Cal., 796. 

2 U. S. vs. Patterson, 55 Fed. Rep., 641. 
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Equity jurisdiction has passed from the theory of public rights to the 
domain of political prerogative. In 1888 the basis of jurisdiction 
was the protection of the private right of civil property; in 1893, it 
was the preservation of public rights; in 1894, it has become the 
enforcement of political powers. 1 

From being applied to parties to a suit, the process of con- 
tempt has come to be applied to large bodies of men who may 
never have heard of the suit which gave it rise. For instance, 
the Chicago " omnibus bill " of last summer was filed to pre- 
vent interference with twenty-three great railroad systems, and 
the injunction issued not only against several members of the 
American Railway Union by name, but against as many thou- 
sands unnamed ; and, to prevent a possible confusion of iden- 
tity in the defendants, it was further directed to "all other 
persons whomsoever." 

The history of jurisprudence surely furnishes no precedent 
in which the chancery has called out the military in aid of an 
injunction writ. The Anti-Trust Law has not yet, it is true, 
reached its final interpretation in the supreme court ; but it is 
fairly a subject of public discussion. The judges themselves 
who issued these injunctions and sentenced offenders to impri- 
sonment for contempt of their orders, did so avowedly on the 
ground that the common law had failed — that the peace of the 
country demanded extraordinary remedies. Judge Woods, at 
Chicago, is reported to have said : " The only reason for issuing 
an order at all is that it is a means of meeting the present emer- 
gency, for the process of arrest and indictment is too slow." 2 

Now let us formulate the objections to all this ; and I think 
we shall find that the public anxiety has some legal ground. 
Briefly, the objections are three : 

1. This course of things does away with the criminal law 
and its safeguards of indictment, proof by witnesses, jury trial, 
and a fixed and uniform punishment. Most of these offenses 
might well have been the subject of criminal prosecution ; and 
the bill of rights of our constitution says that in all criminal 

1 C. C. Allen, Address before the American Bar Association, 1894. 

2 St. Louis Globe-Democrat, July 3, 1894. 
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prosecutions the accused shall enjoy the right to a speedy and 
public trial by an impartial jury of the state and district wherein 
the crime shall have been committed ; to be informed of the 
nature and cause of the accusation ; to be confronted with the 
witnesses against him ; to have compulsory process for obtain- 
ing witnesses in his favor, and to have the assistance of counsel 
for his defense. 

2. It makes the courts no longer judicial, but a part (and it 
bids fair to be a most important part) of the executive branch 
of government. More briefly and picturesquely: the federal 
courts may thus grow into mere star-chambers and run the 
country — as they already run nearly half the railroads. 

3. It tends to make our judiciary either tyrannical or con- 
temptible. If we do not fall under a tyranny, such as might 
have existed in the England of Charles I, or such as does 
exist in the South America of to-day, we shall fall into 
the almost worse plight of finding an injunction of our high- 
est courts a mere brutum fulmen — an empty threat, a jest 
and a by -word ; so that through their own contempt process 
the courts themselves will be brought into contempt. An ex- 
ample or two will illustrate this possibility. 

One such injunction as these I have mentioned was issued 
by Judge Beatty in the Cceur d'Alene mining-right cases. That 
injunction stated that a wrong existed, that unoffending citizens 
had been maltreated, and that the courts might successfully be 
invoked to bring relief ; and it was ordered that the defendants be 
restrained from entering upon the complainant's mines, or from 
interfering with the working thereof, or by the use of force, 
threats or intimidations, or by other means, from interfering with 
or preventing complainant's employees from working upon its 
mines. That was granted on the 12th of July, 1892. What 
effect did it have ? On that very night the non-union miners who 
had been ordered out of that mining district and were escaping 
across the mountain range through the snow, were attacked, 
despite the injunction, by the striking miners themselves and 
seventy men were shot down or drowned in the river, save 
perhaps some few that escaped back into the snows of the 
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mountains ; and this was just twelve hours before the federal 
troops arrived. So much for the tragedy of the ineffectual 
injunction ; now turn to its comedy. 

In West Virginia, in the summer of 1894, a similar injunc- 
tion was granted to the Baltimore and Ohio railroad, restrain- 
ing strikers from preventing the moving of cars. I quote 
from its attorney, Mr. Joel W. Tyler, of Ohio. He says : 

So far as we have had any trouble, it was not in getting our 
injunction. It was not any trouble to get a swarm of soldiers of the 
state, as well as federal soldiers, to surround our cars. We got 
them along the Ohio river all ready to protect those cars and allow 
them to start ; but when we supposed everything was ready and we 
were going to move that coal, lo ! a squadron of women appeared, 
starting from the other side of Wheeling Creek, wading through the 
creek, and they got aboard those cars and pulled out the coupling- 
pins and threw them in the river, and the wonder was that they had 
not a solitary particle of wet on any of their garments. The soldiers 
could not do anything against those women, and of course we could 
not move the cars without coupling-pins. 

So much for the comedy of the useless injunction. 

There is nothing new under the sun. Just as trusts were 
discovered, objected to and legislated against in England in 
1354, you may make the curious discovery that precisely this 
same substitution of equity for common-law methods of dealing 
with crimes has occurred before, and that some five hundred 
years ago. It was resorted to in England then, for the same 
reasons, with the same objections on the part of the people and 
the common law courts, as here to-day, and with, I hope, the 
same results. But it is still more curious that one side is 
now invoking the power of the king, the special prerogative of 
the sovereign, upon the same old plea that the common law, 
with whose safeguards that prerogative interferes, is no longer 
adequate to protect the public or the state against disorder 
and oppression. For our courts are the direct successors to that 
extraordinary power of special help or personal mandate which 
is derived from the English sovereign (to whom our state suc- 
ceeds) through his chancellor. In the old times this equity 
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power of injunction was commonly invoked to protect the weak 
against the strong, who overrode the slower remedies of the 
common law ; it is now invoked by the few against the many. 
Yet the justification it may have to-day must rest on the 
same old plea, that the owner of property, the individual — or 
the woman traveler whose train is deserted by strikers and 
who is left to starve and freeze on a prairie — is really the 
weak, while the organized thousands of strikers have become 
the strong. 

I cannot show you this more vividly than by calling your at- 
tention to a few passages in one of the oldest books on the 
history of equity courts. Our courts of equity are the succes- 
sors to the powers and jurisdiction of the English chancellor; 
and the English chancellor was originally the representative 
of the king himself, the officer to whom the monarch deputed 
his powers and authority by way of special grace, to do justice 
outside the ordinary process of the courts. Spence tells us 
that in 1327 — which, by the way, was the very time when 
trial by jury as known to us was first established, that is, when 
the jury ceased to be the witnesses of the crime, and became a 
jury to find facts upon the evidence of the witnesses, as we have it 
to-day — in 1327 King Edward III found it necessary to adopt 
some more effectual measures of police than those which 
already existed. For this purpose justices of the peace were 
first instituted throughout the country, with power to take 
security for the peace and bind over parties who threatened 
offense. Fifty years later, in the reign of Richard II, it was 
found necessary to provide further measures for repressing 
forcible entries on lands. The course of justice was inter- 
rupted, and all these provisions were rendered in a great 
degree ineffectual by the lawless spirit of the times. In 1382 
the commons complained to the king of grievous oppres- 
sions caused by the power of great barons, who rendered the 
remedies of the common-law courts of no avail. Accordingly 
the judges of these courts themselves were placed under 
the special supervision of the chancellor, and the chancellor 
began to exercise his authority in repressing disorderly ob- 
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structions to the course of law, and in affording civil remedy in 
cases of outrage which for any reason whatever could not be 
effectually redressed through the ordinary tribunals. Thereupon, 
however, the commons took great umbrage at the exercise of 
such authority on the part of the chancellor, claiming that his 
jurisdiction was an interference with the common law ; but the 
king persevered, stating that he would preserve his prerogative ; 
and a resort to the chancellor under his ordinary jurisdiction 
was thus secured for the poor, the weak and the friendless, to 
protect them from the injuries to which they were exposed. 1 

Here already, then, are the two principles established: the 
common law courts and the ordinary criminal process, on the 
one hand, and the extraordinary remedies of chancery or the 
equity courts, on the other. Spence points out the special 
advantages in going before the chancellor — the same that 
exist to-day, and that caused the recourse to the federal 
judges in the strike last summer. First there is the power 
of chancery to exercise what is called preventive or protec- 
tive jurisdiction, that is, to prohibit the doing of certain acts 
before the acts have been committed and the harm has been 
done; and, further, there is the practice in chancery of prov- 
ing facts by personal examination of the parties, or upon writ- 
ten affidavits, and the power of awarding compensation to the 
person injured by a criminal offense. Even the court of Star 
Chamber had originally a similar jurisdiction, and it was first 
used to prevent cases of oppression and other exorbitant offenses 
of great men, where, as Lord Coke says, inferior judges would, 
in respect to the greatness of the offenders, be afraid to take 
jurisdiction. Coke particularly mentions as part of the juris- 
diction of Star Chamber the suppression of those who spread 
false and dangerous rumors, of frauds, deceits, conspiracies, and of 
great and horrible riots, routs and unlawful assemblies, leaving 
ordinary offenses to the courts of common law; and he com- 
plains of it as "a court of criminal equity." 

Thus nearly five hundred years ago was this modern equity 
power established — founded then, as now, on the inefficiency of 

1 1 Spence, 342-4. 
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the ordinary tribunals to do complete justice in matters which 
were really criminal. And Clarendon says that while the 
court of Star Chamber was gravely and moderately governed, 
it was an excellent expedient to preserve the dignity of the 
king, and the peace and security of the kingdom; which is pre- 
cisely the same argument that is now made to defend the juris- 
diction assumed by the federal judges last summer. The court 
of Star Chamber, as Spence explains, was perverted from its 
original purposes ; and, having become odious by the tyrannical 
exercise of its powers, it was abolished by statute in the time of 
Charles I, just before the Commonwealth was established. But 
for two or three hundred years previous to that we find exist- 
ing this old chancery jurisdiction, which has now been revived 
in our federal courts largely in consequence of the Anti-Trust 
Act. The court of chancery could require surety for the 
good behavior of any person from whom offense was appre- 
hended, and could command anybody having notice of its order 
to refrain from interfering with anybody's rights; and very often 
in these old cases a bill prayed both for an injunction and for 
surety to keep the peace — which is practically the kind of decree 
that was granted by the circuit court for Illinois last summer 
against Debs and others. 1 

The great advantage of the court of chancery, says Spence, 
was that no writ imposed any fetter of form ; and the court, 
not being tied to forms, was able to modify its decrees to suit 
particular exigencies, to direct many things to be mutually 
done and suffered, and to outline the conduct to be observed 
respectively by the several parties to a suit; and the method of 
enforcing these orders was by confinement in prison. This de- 
scribes precisely the kind of decree granted by Judge Ross in Cali- 
fornia last summer against all the employees of the Southern 
California Railroad. So old this matter really is. Spence tells 
us that at a very early period the Norman sovereigns claimed 
and exercised the right of interfering for the prevention of 
injury to property; and Lord Coke notices how far preferable 
is preventive to remedial justice — that is, an order of the chan- 

1 U. S. vs. Debs, and others, 64 Fed. Rep., 724. 
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cellor which prescribes what people shall or shall not do, to 
the slow and unsatisfactory remedy of trial and punishment 
by common law after the thing has been done. Spence, in 
speaking of the practice about the time of Richard II, says 
that the court of chancery was applied to to afford redress 
for outrages, assaults, trespasses, forcible entries, riotous pro- 
ceedings and illegal seizures of property ; and the bills com- 
monly alleged that the common law could not help, or that 
the plaintiff could not obtain redress at common law by rea- 
son of the powers or numbers of the persons complained of, 
or that they were supported by the sheriff, or some person 
holding office (the prototype, for instance, of the governor of 
Illinois). 

Could any words more exactly than the allegations of these 
bills drawn five hundred years ago, embody the arguments of the 
Western federal courts last summer ? But now note that Spence 
goes on to say that at the time he writes — that is, fifty years 
ago — the court of chancery in exercising such jurisdiction would 
be regarded as assuming an unwarrantable authority, since many 
of the matters were regulated by the police; and that only in 
looking back upon the state of society at the earlier time could 
the conclusion be reached that such jurisdiction was as neces- 
sary then as it had since become superfluous. 

Now the precise question I wish to ask is, whether it can 
really be true that we have so retrograded in our civilization as 
to go back again to that necessity ? Spence tells us that the 
old civil wars in England greatly increased the lawless violence 
already existing, and that down to the time of Elizabeth the 
court of chancery had to intervene and apply its coercive power; 
but that when an improved state of society diminished the 
frequency of crime and the state of the country permitted 
the powers of the magistracy and of the ordinary tribunals 
to be efficiently exerted for the repression of outrage and 
violence, the necessity for the interference of the court of chan- 
cery in such matters ceased; it renounced its jurisdiction, and 
since about the time of Queen Elizabeth has refused to exer- 
cise any jurisdiction for the repression of crimes. That is, 
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from about 1590 until 1894, just three hundred years, this ex- 
traordinary jurisdiction in the equity courts has been given up 
or has lain dormant. 

So far, history. And I think you will say it has but repeated 
itself. Are we to go back ? Have liberty and property again 
grown so insecure under the common law that the extraordi- 
nary power of the sovereign acting through his chancellor — 
that is, of the United States government acting through its 
equity courts — is again to be invoked ? And will the federal 
government, stretching to the last point of prerogative the 
phrase of the constitution giving it power to regulate com- 
merce among the several states, — for the meaning of those 
simple words has grown, from the mere prohibition of imposts 
and interstate duties or taxes upon the carrier, to the control 
of the reward of the carrier; and from that (as the United States 
Labor Commissioner demands), to the wages of the carrier's 
servants ; and from that, to criminal jurisdiction overall persons 
concerned in transportation ; and from that, now, to an execu- 
tive ordering of the whole business by the federal courts, — 
will the federal government, through its courts or the statutes 
of Congress, reply to popular criticism as did King Richard II 
in 1382 to the Commons: The sovereign will preserve his pre- 
rogative ? 

Before suggesting remedies, I want to call to mind again the 
fact that the revival of these old equity powers has been caused 
chiefly by one particular law, passed by the Congress of the 
United States four years since supposedly in the interest of the 
people and of the laborer, and known as the Anti-Trust Law. 
A striking example this, of the danger of extraordinary legisla- 
tion, whether demanded by the masses or by the classes ! 
Were it not for this act the question would be much sim- 
pler ; but this statute expressly provides in its fourth sec- 
tion that any conspiracy or combination to restrain inter- 
state trade shall be prevented and restrained by the United 
States directly, acting through its attorney-general. Up to 
this time, I think I may state that there has been no legal 
authority in the United States under which the government 
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could directly institute a suit in equity against men, or any 
combination of men, whether laborers or railway directors, who 
threatened such offenses ; but the effect of this most radical 
and far-reaching statute has been to impose upon every receiver 
of an insolvent corporation, and upon every district attorney in 
the country, on the complaint of any citizen, when a railroad is 
concerned, the duty of bringing a suit in the name of the 
national government, whenever, by reason of labor troubles, 
any interference with the management of such corporations is 
effected or attempted. Now it is at least arguable that this 
part of the statute should be repealed. I think it is dan- 
gerous to require the national government to interfere by 
this extraordinary equity remedy, abandoned, as I have tried 
to show, these three hundred years, in any of the great 
questions caused by combinations either of labor or of capi- 
tal. I agree with Mr. Wright that, if this goes on, the 
nation will have to own and run the railroads in theory 
as well as in fact ; and Democrats at least should not believe 
that this is any part of the duties of our national government. 
Nor do I think the machinery of any true democratic govern- 
ment is arbitrary and tyrannical enough to stand such a strain. 

Leaving out the question of this Anti-Trust Law and its 
provisions, and the Interstate Commerce Law, which, on one 
short clause in the Constitution of the United States that 
" Congress shall have power to regulate commerce among the 
several states," hang all this extraordinary jurisdiction and 
law-making — leaving aside these two radical and extraordinary 
statutes, it seems as if the question we have asked might be 
thus solved : 

First. Let the courts of equity go back to their proper 
jurisdiction as civil courts. Let them not try to prevent 
crimes as crimes, where there is no property right in jeopardy ; 
and let them in such cases freely grant injunctions only against 
acts which are not in themselves crimes ; for when you have a 
crime, the civil offense is merged in it — the private wrong in the 
wrong to the public. The public wrong deserves a punishment 
which shall be permanently established and avowedly inflicted 
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upon the offender as a criminal, and which shall be regulated by 
law and by the constitutional protections of a fair trial, before a 
jury, with witnesses and counsel. If it be argued that under 
an Altgeld the state criminal laws are insufficient, I admit that 
some states may need the lesson of a too lax criminal law. 
But the offenses under consideration are all federal offenses also. 
Let the United States troops be called in, not as a kind of assist- 
ant-marshal to an equity court, but to enforce the criminal law of 
the United States ; to maintain order ; to put down insurrec- 
tion ; and to guarantee, as the constitution demands, a republi- 
can form of government. Then the people will understand 
why the troops are there ; and I believe the murmuring at 
their presence will cease. 

Second. Let no person be punished in an equity action for 
contempt not committed in presence of the court, unless he 
is a party to the suit, or the servant or agent of a party, or 
has been personally served with a copy of the injunction order. 
It is perfectly easy to observe this rule, and I have said enough 
as to the danger when one judge sitting in equity attempts 
to control the actions of the world. Furthermore, since the very 
essence of the injunction is a definite prohibition, upon which 
a contempt may be shown as precise as an indictment, let us 
beware of the mandatory injunction giving indefinite orders to 
an army of men to do their duties. 

Third. In any case where both a crime and an infringe- 
ment of a property right are involved, the injunction will have 
to issue as to the property right, and be valid as a concurrent 
remedy with the criminal process ; but let not ex post facto 
punishment be inflicted where there is a criminal penalty. For 
the object of process for contempt is only to meet an emer- 
gency, or to prevent a threatened disobedience. After the 
emergency and the possibility of disobedience have gone by, 
and the need of equity preventive jurisdiction has ended, 
let not an equity judge sentence as a criminal judge, for what 
is now simply a crime or a misdemeanor, without any trial. It 
is probable that our courts may settle back to this position, 
logical, simple, and justified by all equity authority up to five 
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years ago ; if not, a simple statute so defining their powers in 
injunction and contempt would be defensible ; if a change is not 
effected in the one way or the other, there is danger that all 
equity jurisdiction, so valuable and so effective, which was estab- 
lished in many states only after a fifty years' struggle with the 
suspicion of the people and the jealousy of the common-law 
courts, may be repealed at a blow. It would be easy to provide 
that the finding of a judge in the contempt process should 
take effect as the presentment of a grand jury. Then Debs, 
or any other person complained of, could be at once handed 
over to an ordinary officer of the criminal courts, to be locked 
up or bailed until the time of trial, then to be tried by a jury of 
twelve men, and, if found guilty, to be sentenced, as a criminal, 
according to the law of the land and the constitution of the 
United States. F: j StimsoN- 

Boston, Mass. 



